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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 12 July 2010 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) |EI Claim(s) 1,3-14,18-25 and 29-38 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) 1,3-14,18-25 and 29-35 is/are allowed. 

6) 13 Claim(s) 36-38 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) D Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) Information Disclosure Statement(s) (PTO/SB/08) 5 ) □ Notice of Informal Patent Application 
Paper No(s)/Mail Date 07122010 . 6) □ Other: . 

'TOL-326 (Rev. 08-06) Office Action Summary Part of Paper No./Mail Date 20100908 
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DETAILED ACTION 

Information Disclosure Statement 

1 . The information disclosure statement filed July 1 2, 201 0 fails to comply with 37 
CFR 1 .98(a)(2), which requires a legible copy of each cited foreign patent document; 
each non-patent literature publication or that portion which caused it to be listed; and all 
other information or that portion which caused it to be listed. It has been placed in the 
application file, but the information referred to therein has not been considered. 

2. Note that the English language abstract, while required for consideration, does 
not remove the requirement to provide a complete copy of the original foreign language 
document. 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

4. Claim 36 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 36 is a computer program. Note that the 
term "apparatus" is not necessarily a physical apparatus (for example the apparatus of 
government). Therefore since the instant disclosure indicates that the invention may 
comprise software, the claim does not distinguish over a software only interpretation, 
see fore example paragraph 84 of the Pre Grant publication 2004/0147275. 

Per MPEP 21 06.01: 
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Data structures not claimed as embodied in computer-readable media are 
descriptive material per se and are not statutory because they are not capable of 
causing functional change in the computer. See, e.g., Warmerdam, 33 F.3d at 1361, 
31 USPQ2d at 1760 (claim to a data structure per se held nonstatutory). Such 
claimed data structures do not define any structural and functional interrelationships 
between the data structure and other claimed aspects of the invention which permit 
the data structure's functionality to be realized. In contrast, a claimed computer- 
readable medium encoded with a data structure defines structural and functional 
interrelationships between the data structure and the computer software and 
hardware components which permit the data structure's functionality to be realized, 
and is thus statutory. 

5. Claims 37 and 38 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 37 and 38 are not limited to tangible embodiments. Note that the term "device" 
is not limited to a physical device (for example "a plot device"). In view of Applicant's 
disclosure, as shown in the specification in paragraph 88 where the instructions could 
be received from a remote storage device through I/O devices (note that paragraph 
numbering refers to the numbering of the Pre-Grant Publication of the instant 
application: 2004/0147275). Thus the medium could include transmission media such 
as acoustic, optical or electromagnetic waves. As such, the claim is not limited to 
statutory subject matter and is therefore non-statutory. (See 1300 OG 142: Interim 
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guidelines for Examination of Patent Applications for Patent Subject Matter Eligibility; 
Annex IV ( c ), published 22 November 2005). 

6. Note. An OG notice has been released to guide applicants in rewriting claims to 
overcome rejections based on non-statutory "computer readable media". In order to be 
directed to statutory subject matter, the claim must be directed to a non-transitory 
computer readable medium storing the computer program. 

The phrase non-transitory need not appear in the specification, however, if the 
specification DOES include a definition of the term "non-transitory", it should not include 
transitory elements. 

The limited situations in which such an amendment could raise issues of new 
matter occur, for example, when the specification does not support a non-transitory 
embodiment because a signal per se is the only viable embodiment such that the 
amended claim is impermissibly broadened beyond the supporting disclosure. 

See Official Gazette notice 1351 OG 212 available at 

,http://wj^ 

Allowable Subject Matter 

7. Claims 1 , 5-1 4, 1 8-25, 39-35 are allowed for the reasons presented in the 
previous action. 
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Conclusion 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Philip J Sobutka whose telephone number is 571-272- 
7887. The examiner can normally be reached Monday through Friday from 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Matthew D. Anderson can be reached on 571-272-471 1 . 

9. The central fax phone number for the Office is 571 -273-8300. 

Most facsimile-transmitted patent application related correspondence is 
required to be sent to the Central FAX Number. 

CENTRALIZED DELIVERY POLICY: For patent related correspondence, 
hand carry deliveries must be made to the Customer Service Window (now 
located at the Randolph Building, 401 Dulany Street, Alexandria, VA 
22314), and facsimile transmissions must be sent to the Central FAX 
number, unless an exception applies. For example, if the examiner has 
rejected claims in a regular U.S. patent application, and the reply to the 
examiner's Office action is desired to be transmitted by facsimile rather 
than mailed, the reply must be sent to the Central FAX Number. 



10. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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